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{a) STATEMENT OF THE CASE.

R. Consani, the petitioner herein, was a creditor of

the firm of Graessler & Reichwald. The respondent

herein, as trustee in bankruptcy of the estate of said

Graessler & Reichwald, filed a petition with the

Referee in Bankruptcy alleging that said Consani, as

a preferred creditor of said bankrupts, had received

from the Sheriff of the City and County of San Fran-

cisco the sum of $395.96 upon an attachment levied



on the property of said Graessler & Reichwald. Upon

said petition an order was duly made by the Referee

in Bankruptcy and served on said Consani, directing

him to appear and show cause why said sum of $395.96

should not be refunded to the Trustee. In response to

said order, said Consani appeared as directed and ob-

jected to the jurisdiction of the Referee to determine

said controversy between himself and said Trustee, and

insisted upon his right to have a determination in a

plenary suit. The objection was overruled by the

Referee, and thereupon said Consani, still insisting on

his objections to the jurisdiction of said Referee, filed

a verified answer and specifically denied that he had

ever received any money from the said Sheriff, and

alleging that the money in question was received by

another creditor of said firm, on an attachment issued

prior to that of said Consani. The Referee, notwith-

standing, ordered said Consani to pay said sum of

$395.96 to said Trustee, and upon Consani's failure to

ao so, the matter was brought before the District Court

and said Consani was adjudged guilty of contempt for

his failure to comply with said order. The petition

and the record of the proceedings before the Referee

were destroyed by the fire of April 18, 1906, and were

not rhade part of the record before the District Court.

No testimony was taken before the said District Court,

but the matter was submitted upon the petition of the

Trustee, the report of the Referee and the answer of

said Consani.

Petitioner prays that the order adjudging him guilty



of contempt and the proceedings upon which said

order is based, be reviewed in matter of law, by this

Honorable Court under Section 24b of the Bank-

ruptcy Act of 1898.

(b) SPECIFICATION OF ERRORS.

Petitioner respectfully specifies the errors relied

upon herein, as follows, to wit:

That said District Court erred in adjudging R. Con-

sani guilty of contempt, for the reasons following, to

wit:

I. That said Referee had no jurisdiction to make

the order, the violation of which was held to be a con-

tempt of Court.

II. That the record before said District Court was

insufficient to give the Court jurisdiction to -adjudge

said petitioner guilty of contempt.

III. That the adjudication of petitioner was void

on the ground that no evidence was taken at the hearing

of said contempt proceedings.

(c) BRIEF OF ARGUMENT.

The first error relied upon by petitioner raises the

question as to the extent of the summary jurisdiction

of a Bankruptcy Court over strangers to the bankruptcy

proceedings.

The main point is whether a Court of Bankruptcy,

as such, has jurisdiction in a summary proceeding to

determine an issue of fact arising in a controversy be-

tween the Trustee and a creditor of the bankrupt, and

whether a stranger to a bankruptcy proceeding may be



divested of his rights to litigate in a plenary suit his

differences with a Trustee in Bankruptcy.

Petitioner herein contends that no such jurisdiction

is vested in the District Court as a Court of Bank-

ruptcy, and that therefore the order of the Referee

herein (Tr. 10-16) is void, and submits the following

authorities:

. Sections 60a and b. Bankruptcy Act of 1898;

In re Bandouine (C. C. A.), 3 Am. Bank-

ruptcy Reports, p. 651
;

Bardes vs. Hawarden, United States Supreme

Court, 4 Am. Bankruptcy Reports, 163;

In re Nugent (C. C. A. Sixth Circuit), 5 Am.
Bankruptcy Reports, 176;

In re Sarah Cohn, 3 Am. Bankruptcy Reports,

421;

In re J. N. Carter, i Am. Bankruptcy Reports,

160.

The second contention of the petitioner is that the

record before the District Court was insufficient be-

cause the proceedings had before the Referee prior to

the order directing the payment of the money were not

before the Court (Tr. 9-16), and that the record was

further insufficient in that it neither appeared from

the petition of the Trustee (Tr. 15-16) nor from any

part of the record that the petitioner herein had the

ability to comply with said order.

In re Purvine, i Am. Bank. Rep. 790.

The third contention of petitioner is that the adjudi-

cation of the District Court is void because no evidence



was taken at the hearing of said contempt proceeding.

Section 41b. of Bankruptcy Act of 1898 makes hear-

ing of evidence necessary before the District Court can

punish a contempt committed before a Referee, and

the failure to do so, we contend, vitiates the adjudi-

cation.

Section 41b. Bankruptcy Act of 1898.

Petitioner, therefore, respectfully submits that the

order of the District Court adjudging him guilty of

contempt should be vacated, annulled and set aside.

Attorney for Petitioner.




